
This article explores the legal and ethical issues arising from the representation
of children in mental disability proceedings. The article begins by identify-
ing the different types of these judicial and administrative proceedings in

California and then briefly discusses the child’s due process rights under the Califor-
nia Constitution and state laws in each context. However, the primary focus of the
article is on the special ethical issues facing the lawyer/advocate who represents 
the child in mental disability proceedings: What is the role of the lawyer/advocate
for the child? How are professional obligations to advance the client’s interests and
preserve client confidences affected by the fact that the client is a child or may have
a mental illness or other mental disability? How should the lawyer/advocate deter-
mine the client’s competency to instruct him or her? If the lawyer concludes that the
child client’s competency indeed is impaired, should he or she make decisions in the
client’s “best interest” as would a guardian ad litem?

In considering these questions, the article draws upon professional responsibility
standards for the representation of clients with mental disabilities1 and clients who
are children.2 Particular use is made of the extensive literature on the role of counsel
for children. The article also discusses the attorney’s obligation under California state
law to “advocate for the protection, safety and physical and emotional well-being” of
a child client3 in dependency court and its implications for the attorney providing
representation in mental health proceedings. 

The discussion next turns to the emerging field of therapeutic jurisprudence.4 In
what ways can or should the lawyer/advocate act “therapeutically” to promote the
child client’s mental health? Legal representation of children in mental disability pro-
ceedings has been criticized as counter-therapeutic, reinforcing the child’s denial of
mental disability and increasing conflict with parents and therapists. The article
explores the difficulty of determining the child client’s “therapeutic” needs, as
opposed to legal interests, and considers whether effective legal representation, by
empowering child clients, can be therapeutic.

The article concludes by proposing principles for representing children in mental
disability proceedings. The advocate’s need to address client’s and family’s attitudes
toward mental disability and resist the temptation to play therapist rather than
lawyer is discussed. Finally, the article recommends and outlines special training to
qualify lawyers/advocates for this important and challenging work. 

D E F I N I T I O N S

“Mental disability proceeding” is a broad term referring to any judicial or adminis-
trative proceeding in which a key issue is whether an individual (in this article a
child) has a “mental disability” or “disorder” as defined under relevant law. That key
issue may arise in any of several ways:
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■ The state asserts that a child has a mental disability
and, because he or she is dangerous to self or others “or
‘gravely disabled,’” requires treatment in a hospital or
other secure setting. 

■ A child who is already the subject of juvenile court
jurisdiction may, upon either the court’s or his or her
own initiative, be referred for mental health evaluation
and treatment. 

■ A child, acting through a parent or another legal rep-
resentative, may seek to establish that he or she has a
mental disability and is therefore entitled to receive
appropriate treatment and services—as part of a special
education program, for example. This category
includes a parent’s application for the child to be a
“voluntary” patient at a public or private institution.

Thus, depending upon the context, a finding that a
child is mentally disabled may help establish entitlement
to a benefit that the child voluntarily seeks or may author-
ize involuntary detention and treatment against the wish-
es of the child and even his or her parents. 

“Legal representation” or “legal advocacy” may be per-
formed by either a lawyer or a lay advocate, depending
upon the situation. Legal representation in court normally
requires a lawyer; however, advocacy in administrative
hearings and hospital contexts may be performed by
either a lawyer or a lay advocate. In California a number
of advocacy organizations employ both lawyers and advo-
cates who represent children in administrative hearings.5

This article uses the term “lawyer/advocate” to refer to
both types of representatives. The text also indicates
where a child’s right to counsel refers solely to representa-
tion by a lawyer.

M E N TA L  D I S A B I L I T Y  P RO C E E D I N G S
F O R  C H I L D R E N  I N  C A L I F O R N I A

As a general rule, children do not have the same rights as
adults to consent to or refuse mental health treatment.
California, like other states, permits parents to place their
children in public and private mental hospitals or other
secure facilities. The state may also commit children by
virtue of a different set of criteria from those required for
adults and fewer procedural due process protections. Never-
theless, both the California courts and the Legislature
have long recognized that children have liberty and privacy
rights that are significantly affected by placement and
treatment in a mental health facility, and that children
may need both state assistance to obtain mental health
care and legal protection against inappropriate hospital-
ization.6 Thus, in some instances, California statutory or
constitutional law provides children with greater due

process rights than have been required by the U.S.
Supreme Court interpreting the federal Constitution.7

Moreover, the Legislature has tried to balance parents’
well-established right and duty to seek needed mental
health treatment for a child with the state’s interest in pro-
tecting the child against the unnecessary loss of liberty
and stigmatization resulting from erroneous commit-
ment. California judicial and administrative proceedings
affecting mentally disabled children include actions under
the state children’s civil commitment and mental health
treatment act; dependency or juvenile court proceedings
where treatment of a mental illness or disorder is pro-
posed, either on a voluntary or an involuntary basis;
preadmission hearings before parents may place a child in
a public mental health facility; and postadmission inde-
pendent clinical reviews requested by a child placed by
parents in a private facility. In addition, administrative
advocates and attorneys provide representation in admin-
istrative and judicial proceedings to establish and enforce
a mentally disabled child’s right to special education or
public benefits. 

I N V O LU N TA RY  T R E AT M E N T  U N D E R  T H E

C H I L D R E N ’ S  C I V I L  C O M M I T M E N T  L AW

The Children’s Civil Commitment and Mental Health
Treatment Act (hereinafter Children’s Commitment Act),8

enacted in 1988, governs the short-term involuntary
detention and evaluation of minors under the Lanterman-
Petris-Short Act (hereinafter LPS Act).9 “Civil commit-
ment” properly refers to judicial action, but the term
tends to be used more broadly in California to apply to
any involuntary hospitalization under the LPS Act. 

The LPS Act permits involuntary detention and evalu-
ation for 72 hours of an individual who has a “mental dis-
order” and, as a result of that mental disorder, is a danger
to self or others or is “gravely disabled.”10 The act does not
define “mental disorder,” perhaps acknowledging that the
mental health professions are constantly evolving and
updating definitions and diagnostic terminology. In Cali-
fornia “courts have typically interpreted ‘mental disorder’
to include any significant mental disorder identified in the
current edition of the American Psychiatric Association’s
Diagnostic and Statistical Manual of Mental Disorders
(DSM-IV).”11 However, mental disorder or disability
alone is not sufficient to authorize involuntary detention
under the LPS Act: mental disorder plus dangerousness to
self or others or “grave disability” must be found. 

The Children’s Commitment Act defines “gravely dis-
abled minor” as one who, “as a result of a mental disorder,
is unable to use the elements of life which are essential to
health, safety, and development, including food, clothing,
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and shelter, even though provided to the minor by others.
Mental retardation, epilepsy, or other developmental dis-
abilities, alcoholism, other drug abuse, or repeated antiso-
cial behavior do not, by themselves, constitute a mental
disorder.”12 (A “gravely disabled” adult is one who is
unable to provide him- or herself with the essential ele-
ments of life. Because a child is normally not expected to
do this, but rather depends upon adults, typically parents,
to provide food, clothing, and shelter, the definition of
“gravely disabled minor” in the Children’s Commitment
Act reflects this difference.)

The LPS Act authorizes a peace officer or a mental
health professional designated by the county, upon find-
ing probable cause that a minor meets the above criteria,
to initially detain him or her for up to 72 hours. The act
provides no administrative or judicial review of this first
72-hour hold. The facility must make every effort to notify
the minor’s parent or legal guardian as soon as possible
after detention13 and to involve the parent or guardian in
the clinical evaluation required.14 That clinical evaluation
consists of a “multidisciplinary professional analysis of the
minor’s medical, psychological, developmental, education
social, financial and legal conditions” as well as “a psy-
chosocial evaluation of the family or living environment
or both.”15 Despite this proviso, parental consent is not
required for detention and evaluation or for involuntary
treatment under the Children’s Commitment Act.16 After
the initial 72 hours, the minor may be subjected to fur-
ther involuntary treatment only in accordance with the
provisions of the LPS Act. Thus, except where the LPS
Act indicates to the contrary, minors are entitled to the
same statutory due process rights as adults.

Under the LPS Act, after 72 hours an individual (adult
or child) may be “certified” for up to 14 additional days
of intensive treatment if he or she is still gravely disabled
or dangerous to self or others. Such an individual is enti-
tled to an administrative “certification review”(sometimes
also called a “probable cause”) hearing, conducted by a
court-appointed commissioner or referee or a hearing
officer. The individual is entitled to assistance by a lawyer
or a patients rights advocate.17 A second 14-day hold for
intensive treatment may be authorized for an individual
who has made a suicide threat or attempt and continues
to pose an imminent danger of suicide;18 in a limited
number of counties a 30-day hold may be authorized for
an individual who is gravely disabled and unwilling or
unable to accept treatment as a voluntary patient.19 Both
of these extensions to the initial commitment require
administrative hearings. An individual who poses a danger
of substantial physical harm to others may be held for 180
days;20 this type of extension requires a judicial hearing.
In addition, the LPS Act gives individuals the right to

challenge the legality of any of these additional holds by
petitioning for a writ of habeas corpus. A hearing on the
writ petition must be held within two days of the request,
and the individual is entitled to representation by coun-
sel.21

Long-term involuntary confinement of a person with a
mental disability in a psychiatric facility may be accom-
plished in the civil system only through an LPS conserva-
torship.22 If a court finds that the individual is gravely dis-
abled beyond a reasonable doubt, it may appoint a con-
servator. The conservator may be authorized by the court
to give or refuse consent to treatment related to the grave
disability and to place the conservatee in a facility for such
treatment.23 A judge most frequently decides the conser-
vatorship petition; however, there is a right to a jury trial.24

The standard of proof used is beyond a reasonable
doubt.25

A conservatee who wishes to challenge the necessity
either for the conservatorship or for confinement in a
treatment facility may do so in either of two ways. First,
under the conservatorship statute itself, the conservator-
ship must be renewed on a yearly basis,26 and the conser-
vatee has the right to oppose renewal at a hearing.27 Sec-
ond, the conservatee has a constitutional as well as a statu-
tory28 right to petition for a writ of habeas corpus. 

The LPS Act also governs the involuntary use of
antipsychotic or other psychotropic29 medication.30 The
act provides for hearings to determine committed indi-
viduals’ competency to give or withhold consent to the
use of these drugs. These “capacity hearings,” or Riese
hearings, were established after the California Court of
Appeal, in Riese v. St. Mary’s Hospital and Medical Center,31

found that individuals committed under the short-term
detention provisions of LPS32 are presumed competent
and have a right to refuse medication in nonemergency
situations. Whether minors committed under the same
sections are entitled to capacity hearings is an unsettled
area of law.33 Neither the Riese court nor the Legislature in
subsequently enacting the capacity-hearing provisions dis-
tinguished minors from adults, but rather referred generally
to individuals committed under the short-term detention
and evaluation sections34 of the LPS Act. At present only
a minority of counties hold capacity hearings for minors. 

Moreover, in addition to any statutory right, children
who are in fact competent to give or withhold consent to
psychotropic medication may have a right to a review of
their capacity under the California Constitution. The
California Supreme Court recently confirmed that, under
the privacy right of the California Constitution, a child
who is in fact competent to give or withhold informed
consent to an abortion has the right to do so.35 Even the
dissenting justices acknowledged that a competent child
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had such a right; they believed, however, that due process
was satisfied by offering the child the opportunity to
prove his or her competency to a juvenile court.36 Like the
choice whether or not to have an abortion, the decision to
give or refuse consent to antipsychotic medications is
time-sensitive, has critical importance to the child’s future
life, and is inextricably linked to the child’s personal val-
ues.37 Therefore, a child who has been involuntarily com-
mitted by the state and believes him- or herself capable of
making an informed decision about antipsychotic med-
ication may well have a right to prove competency in a
Riese-type hearing.38

One of the stated purposes of the Children’s Commit-
ment Act is “to safeguard the rights to due process for
minors and their families through judicial review.”39 Con-
sistent with this purpose, under the LPS Act minors, just
like adults, have the due process rights to certification
review hearings (and in a minority of counties, to capacity
hearings), including representation by an advocate, and to
judicial hearings if confined for 180 days as “dangerous to
others” or for one year as “gravely disabled” under an LPS
conservatorship. Children are entitled to representation
by court-appointed counsel in all such judicial proceed-
ings, as well as in habeas corpus proceedings. 

T R A N S F E R  F RO M  J U V E N I L E  O R

D E P E N D E N C Y  C O U RT  P RO C E E D I N G S

A child may be found a “dependent” of the juvenile court
if he or she is abused, neglected, or abandoned, or if his or
her parents are unwilling or unable to provide proper cus-
tody and care.40 A child may be found to be a “ward” of
the juvenile court as either a “status offender”41 or a “delin-
quent.”42 A “status offense” is an act such as truancy, cur-
few violation, or habitual disobedience of parents that is
unlawful only for a child. A “delinquent” is a child who
has committed an act that would be a crime if committed
by an adult. 

Hospitalization of a dependent child or a juvenile
court ward for evaluation and treatment of a mental ill-
ness or disorder may be proposed, either by the court or
by the child. 

Court-Ordered Evaluation (Welf. & Inst. Code § 6551) 43

“If the court is in doubt as to whether the [child] is men-
tally disordered or mentally retarded,” the judge can order
the child to be taken to a designated LPS facility and eval-
uated for 72 hours, consistent with LPS procedures.44 The
California Supreme Court, in In re Michael E.,45 held that
county representatives, such as caseworkers or probation
officers, do not have the authority to hospitalize minors
under “voluntary” status as a parent could do. Therefore,

any ward or dependent of the court may be involuntarily
hospitalized only in accordance with the provisions of the
LPS Act. 

Once the child has been referred for a 72-hour evalua-
tion, the juvenile court proceeding is continued. The eval-
uation must be completed within 72 hours and a report
made to the juvenile court. If the LPS evaluating mental
health professional concludes that the child “is not affected
with any mental disorder requiring intensive treatment or
mental retardation,”46 the child must be returned to the
court promptly and the juvenile court case can proceed. If
the evaluating professional finds that the child,  as a result
of a mental disorder, is in need of intensive treatment, he
or she can certify the child for 14 days47 or accept the
child’s application, on the advice of counsel, for voluntary
treatment.48 Thereafter the child must be treated like any
other person involuntarily confined under the relevant
sections of LPS.49 The juvenile court proceedings are sus-
pended during the child’s confinement under LPS. 

Child’s Voluntary Application for Commitment (Welf.
& Inst. Code § 6552)
A child found to be a dependent or a ward of the juvenile
court may “with advice of counsel, make a voluntary
application for inpatient or outpatient mental health serv-
ices.”50 The court may authorize the child’s application if
it is satisfied that the “minor suffers from a mental disor-
der which may reasonably be expected to be cured or ame-
liorated by a course of treatment offered by the hospital,
facility or program in which the minor wishes to be
placed; and that there is no other available hospital pro-
gram or facility which might better serve the minor’s med-
ical needs and best interests.”51 Once the child is accepted
for treatment by a hospital, facility, or program, the juve-
nile court proceedings are suspended. Because the child is
a voluntary patient, he or she can demand to leave the
facility or program prior to discharge; if so, the child must
be returned to the juvenile court for further disposition of
the case.

It is well established that, in any dependency proceed-
ing where the child would benefit from the appointment
of counsel, the court must appoint counsel.52 A child
alleged to be a status offender or delinquent is entitled to
representation by counsel, either furnished by a parent or
guardian or appointed by the court.53 If the parent or
guardian does not furnish counsel and could afford to do
so, the court can appoint counsel at his or her expense.54

The lawyer representing a child in dependency or juvenile
court proceedings must advise the child client concerning
the option of becoming a voluntary patient: the statute
explicitly states that the child’s voluntary application may
be made only “with advice of counsel.” 
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A child who becomes a voluntary patient based upon
his or her own application for treatment is treated like any
other voluntary patient under the provisions of the LPS
Act. Somewhat confusingly, however, children may also
become voluntary patients upon the application of their
parents. Children whose parents have volunteered them55

do not have the rights of true voluntary patients to refuse
treatment and to leave a program or facility prior to dis-
charge or against the advice of the treating mental health
professionals. However, while a child whose parents have
applied for voluntary status can be confined and treated in
a mental health facility against his or her will, California
law does provide some due process procedures for older
children facing such confinement. 

P R E A D M I S S I O N  H E A R I N G S  B E F O R E

H O S P I TA L I Z AT I O N  I N  A  P U B L I C  M E N TA L

H O S P I TA L  U N D E R  I N  R E  R O G E R  S . ,

1 9  C A L .  3 D  9 2 1  ( 1 9 7 7 )

In In re Roger S., the California Supreme Court held that
a child age 14 or older is entitled to a preadmission hear-
ing when a parent seeks to place him or her in a public
mental health facility.56 In such a case, the hearing officer
must determine, based upon a preponderance of the evi-
dence, whether the child is “mentally ill or disordered and
whether, if the [child is] not gravely disabled or dangerous
to himself or others as a result of mental illness or disor-
der, the admission sought is likely to benefit him.”57

This language permits a mentally disordered child to
be hospitalized even if not gravely disabled or dangerous
to self or others—in other words, even if he or she does
not meet the criteria for involuntary detention and treat-
ment of an adult or a child under the LPS Act.  As long as
the child has a mental disorder and is “likely to benefit”
from hospitalization, his or her voluntary admission by a
parent is lawful under Roger S.

However, because hospitalization and treatment deprive
a child of liberty and subject him or her to stigma as men-
tally ill, the Court found that under both the California
and U.S. Constitutions due process protections must be
provided. The child is entitled to a hearing by a neutral
decision-maker, an opportunity to appear in person and
present evidence at the hearing, an opportunity to cross-
examine adverse witnesses, and to assistance of counsel.58

Roger S., the plaintiff, was 14 years old; reasoning by
analogy from juvenile court proceedings in which chil-
dren of that age were able to waive constitutional rights,
the Court concluded that a child age 14 or older has the
ability to decide whether to assert or waive such due
process rights.59 Therefore a child may waive his or her
Roger S. rights and agree to placement in the hospital

without a hearing. Such a waiver, to be valid, must be
knowing and voluntary and must be based upon consul-
tation with an attorney. The effect of the waiver is that the
child is a voluntary patient but, unlike an adult with such
status, cannot leave the facility or refuse treatment. 

In re Roger S., grounded in the California as well as the
U.S. Constitution, provides a minor age 14 and older
with greater procedural due process than the U.S.
Supreme Court found sufficient in Parham v. J.R.60 In
Parham the Court upheld as constitutional a Georgia
statute authorizing commitment of children to state men-
tal institutions upon the application of a parent or (in the
case of state wards) the juvenile court or custodial agency.
In Roger S. the California Supreme Court found that a
similar California statute denied due process to 14-year-
old Roger S., who was committed to a state mental hos-
pital on the application of his parent. Both courts found
that commitment to a public mental hospital, even
through the application of a parent, was state action, caus-
ing a deprivation of the child’s liberty interest and trigger-
ing a right to due process protections.61

However, the U.S. and California Supreme Courts
reached very different conclusions about what process was
due. The Court in Parham found that due process was sat-
isfied by a review of the appropriateness of the minor’s
admission by a neutral fact-finder, who could be an
employee of the state hospital. A traditional “intake exam-
ination” by an employee who had the power to grant or
deny admission would suffice.62 A periodic review of the
continuing need for hospitalization was also required, at
least for a ward of the state who had been referred by a
court or public custodial agency.63 The U.S Supreme
Court reasoned that the risk of erroneous hospitalization
was low, since history teaches that the majority of parents
act in their children’s best interest. If a parent acting in
bad faith tried to place an “emotionally normal, healthy”
child in a state hospital, the mental health professionals
would realize this and either refuse to admit the child or
discharge him or her once their evaluation was complete.64

As to those children who were appropriately hospitalized,
the parents’ natural affection would also prompt them to
seek the child’s speedy discharge and return home, thus
reducing the risk of unnecessarily long periods of confine-
ment; the wards of the state had no such natural advocate,
hence the need for a periodic review.65

Although the Parham Court acknowledged the loss of
liberty and stigma involved in mental hospital confine-
ment,66 Chief Justice Burger, writing for the majority,
opined that what is truly stigmatizing is the behavior of a
mentally ill minor whose condition goes untreated.67

Because parents have the right and indeed the high duty to
seek treatment for their mentally ill children, the Chief Jus-
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tice was reluctant to require more “time-consuming proce-
dural minuets” before state hospitalization could occur.68

The California Supreme Court, faced with the identi-
cal issue, reached a different conclusion. While it shared
the assumptions that most parents sought hospitalization
for their children in good faith,69 it considered erroneous
admission a more serious problem, for two reasons. First,
it discussed at length the stigma associated with mental ill-
ness70 and especially with hospitalization in a public facil-
ity whose patient population includes severely mentally ill
and dangerous individuals.71 Second, it defined “erro-
neous admission” much more broadly to include hospital-
ization of a mentally ill child who could appropriately be
treated in a less restrictive setting.72 The hearing officer, in
determining whether the child can “benefit from” hospi-
talization, is supposed to consider less restrictive alterna-
tives, especially those resources that would permit the
child to remain in his or her home community.

Significantly, the Roger S. majority, in establishing a
right to counsel, refers to the importance of exploring
alternatives to hospitalization that may meet the minor’s
treatment needs:

Inasmuch as a minor may be presumed to lack the ability
to marshal the facts and evidence, to effectively speak for
himself and to call and examine witnesses, or to discover
and propose alternative treatment programs, due process
also requires that counsel be provided for the minor.73

(Italics added.) 

The lawyer/advocate may counsel a child prior to
waiver or represent him or her in the Roger S. hearing.
There is considerable variation among counties about
what form Roger S. hearings take, where they take place,
and who is appointed to counsel or represent the child.74

I N D E P E N D E N T  C L I N I C A L  R E V I E W

R E QU E S T E D  B Y  T H E  C H I L D  ( W E L F.  &  I N S T.

C O D E  §  6 0 0 2 . 1 5 )

The facts and holding in Roger S. involved a public mental
hospital. Different (and lesser) procedural protections,
established by statute, are available to children age 14 or
older placed by a parent in a private facility. The child must
be admitted with a diagnosis of either a mental disorder or
a mental disorder plus a substance abuse disorder. If the
child is age 14 or older and requests it, he or she is entitled
to an independent clinical review by a neutral mental health
professional. The review must be held within five days of
the child’s request. To authorize any further confinement
and treatment of the child, the independent evaluator
must confirm a diagnosis of mental disorder and find that
(1) further inpatient treatment is likely to benefit the
minor, and (2) placement in the facility represents the least

restrictive, most appropriate setting. The child has a right
to the assistance of a legal advocate at the review.75

This independent clinical review (sometimes called an
“SB 595 hearing” because of the original bill number in
the Legislature) represents a compromise between mental
patients’ advocates concerned about the well-documented
misuse of private mental health facilities to confine “out-
of-control” but not mentally ill adolescents76 and mental
health professional and hospital associations anxious not
to discourage parents from seeking needed mental health
care. As a result, the independent clinical review is very
different from the traditional adversarial model used for
LPS certification or capacity hearings. The emphasis is on
the clinical appropriateness of the hospitalization. The
neutral decision-maker is a mental health professional
rather than a judge or hearing officer trained in law. He or
she must be a licensed psychiatrist with training and expe-
rience in treating adolescent patients and have no direct
financial relationship with the treating physician or the
facility. The clinical reviewers are assigned on a rotating
basis from a list approved by the county mental health
director. Perhaps most important, the reviewing mental
health professional, in addition to hearing testimony from
the child and argument from the child’s advocate, has the
opportunity to interview the child.77

If the independent clinical reviewer determines that
the criteria for continued hospitalization have not been
met, the child must be released from the facility that same
day. If the reviewer confirms that continued hospitaliza-
tion is appropriate, the child can also seek judicial review
through a petition for writ of habeas corpus.78 Typically a
patients rights advocate represents the child at the clinical
review hearing, a court-appointed lawyer at the habeas
corpus hearing.79

OT H E R  P RO C E E D I N G S

An advocate or attorney may represent a child in admin-
istrative or judicial proceedings to obtain benefits keyed to
the child’s mental disability, such as special education or
disability benefits. These are not formally considered
“mental disability proceedings.” The federal Individuals
With Disabilities Education Act (IDEA)80 establishes for
all eligible children a right to a free and appropriate pub-
lic education. A child with disabilities is entitled to an
Individualized Education Plan (IEP) designed to help him
or her benefit from education. The child may be entitled
to a broad spectrum of “related services,” including coun-
seling, transportation, and occupational therapy (to enable
him or her to benefit from public education, as well as
“transitional services” (to help make a successful transition
from school to work, college, and independent living).81 A
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child with disabilities may be entitled to a range of other
public benefits, such as social security disability benefits,
Medicaid, and Early Periodic Screening Diagnosis and
Treatment (EPSDT) services, to obtain placement and
services that can enable him or her to live outside an insti-
tution.82 A lawyer/advocate may represent the child and
parents in seeking these benefits for the child, first
exhausting administrative remedies and then, if necessary,
pursuing judicial relief.83

A lawyer/advocate representing the child in another con-
text, such as dependency or juvenile court, may also pursue
special education benefits or other public benefits for the
child client as part of developing an appropriate disposition.
Inadequate screenings and a lack of coordination of services
frequently result in the failure to provide appropriate servic-
es for abused and neglected children with disabilities. Vari-
ous studies show that substantial percentages of children
in out-of-home care are developmentally delayed or have
serious psychological disorders.84 Lawyers/advocates there-
fore may have to become “case managers” for their clients. A
skilled advocate who understands the laws governing the
various agencies that may have responsibility for serving the
child can use the laws to the child’s advantage and weave
together a beneficial program of services.85

As one commentator aptly puts it, in the juvenile jus-
tice system, “[t]he assumption that children with emo-
tional disabilities are either bad children who need to be
punished or sick children who need medical treatment has
impeded the development of effective special education
and related services for this group of children.”86 Yet by
bringing to the court’s attention the services available to
the child under special education and disability benefit
law, lawyers may be able to prevent inappropriate place-
ment in secure juvenile corrections facilities, detention
centers, and mental hospitals.87

Finally, a lawyer representing a mentally disabled child
in a family law custody dispute88 may need to explore and
pursue special education or disability-related benefits to
support the client’s ability to live in the desired custody
arrangement. Whether the custody dispute is eventually
resolved judicially or through mediation,89 the child’s
lawyer can help the decision-making process by introduc-
ing this essential information.

L E G A L  A N D  E T H I C A L  I S S U E S  W H E N
T H E  C L I E N T  M AY  B E  D O U B LY
I M PA I R E D  B Y  D I S A B I L I T Y  A N D
M I N O R I T Y  

As discussed earlier, California provides legal counsel and
advocacy for children in a variety of mental disability pro-
ceedings. Nevertheless, as the American Bar Association

has noted, “Even when children are represented, the rep-
resentation they receive is sometimes inadequate. Chil-
dren’s cases are often ‘processed,’ not advocated, and too
frequently children’s interests are poorly represented.”90

Similarly, studies consistently show inadequate represen-
tation by lawyers in mental disability commitment pro-
ceedings. Lawyers often defer to the state psychiatrist tes-
tifying, doing minimal or no cross-examination; do not
perform even rudimentary investigation into the facts
leading to the commitment petition; or do not explore
alternatives to hospitalization.91

One study of attorneys representing children in pro-
tection proceedings found that most had no beneficial
effect on case outcome. However, those who were effec-
tive differed from the rest in that they spent more time on
their cases and “displayed more independence in their role as
the child’s advocate.”92 (Italics added.) Lawyers or advo-
cates who lack a strong sense of their own role and ethical
duties cannot take such independent action. 

The extensive literature on representation of child
clients93 as well as on mentally disabled clients describes a
common problem of “rolelessness.”94 Rolelessness refers to
the confusion experienced by many lawyers/advocates
who are unsure about how to carry out their professional
obligations to a client who is mentally disabled or who is
a child. A client’s mental disabilities may be confusing and
even frightening to a lawyer/advocate:

Lawyers are likely to share the general public’s unease
with people with mental disabilities. A client who cannot
readily perform the analytical and decision-making func-
tions that are presumed to be part of the lawyer-client
relationship can frustrate the lawyer. A client who has a
hard time concentrating on the lawyer’s questions
because she is hearing voices or is deeply depressed may
be frightening.

A client’s behavior, demeanor and decisions may vary
from day to day as a result of mental disability, or because
of the effects of medication. Clients with mental disabil-
ities can be unpredictable in court; their testimony on the
stand or behavior at a hearing can be completely unrelat-
ed to what they said or did in an interview with the
lawyer earlier the same day. All this may be especially
unsettling to a lawyer, since one of the attractions of the
legal profession is its aura of rationality and control.95

Lawyers raise similar concerns about representing a
child client: 

[T]he rules [of ethics] instruct lawyers to consult with
their clients, to keep their clients informed, and to pre-
serve their clients’ confidentiality. But they do not explain
how to perform this counseling function for children
who have not sought or selected the lawyer, who do not
understand the lawyer’s function and for whom the
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legal process is unfamiliar, who … distrust adults, and for
whom access to the lawyer, by telephone or in person, is
restricted. The rules do not explain how to respond to a
child client’s age, dependency, lack of verbal ability, or
severe medical needs.96

Of course, when the client is a child as well as mentally
disabled, the difficulties are doubled:

The issue of control over the conduct of a case is often
difficult, especially in juvenile [delinquency] cases when
the attorney’s willingness to acquiesce to his or her client’s
wishes is tempered by the fact that the client is a child
who is immature, poorly educated, unsophisticated, and,
all too frequently, emotionally disturbed or somehow
physically, mentally or emotionally handicapped.97

A second important factor contributing to rolelessness
is the culture of the forum within which the lawyer/advo-
cate practices. Courts that routinely hear mental health
matters develop a special subculture within which lawyers
are only accepted if they learn and follow the informal
procedure and unwritten rules.98 Similarly, juvenile and
dependency courts develop a certain distinct culture, and
lawyers practicing in this culture feel pressure to con-
form.99 Within this culture, a lawyer/advocate may be
encouraged to avoid the traditional adversarial role and to
share the general conviction that the client is of course
“sick” or “needs help.”100 Judges or hearing officers and
other court personnel may encourage the lawyer/advocate
to decide what is in the client’s best interest rather than
advocate for the client’s expressed wishes or vigorously
enforce the client’s due process rights. 

In order to resist such pressures, lawyers/advocates rep-
resenting children in mental disability proceedings must
have a strong and well-developed idea of their role. They
must understand their professional duties to their clients
under the traditional view of the lawyer’s role as well as
the extent to which that role can be modified to reflect the
clients’ special needs. 

M O D E L  C O D E  A N D  R U L E S  A N D  T H E

T R A D I T I O N A L  V I E W

The traditional view of the lawyer’s role and obligations
is found in the American Bar Association’s Model Code
of Professional Responsibility101 and the Model Rules of
Professional Conduct.102 Canon 7 of the Model Code
states: “A lawyer should represent a client zealously with-
in the bounds of the law.”103 In general, the lawyer’s
responsibility is to pursue the client’s interests—as the
client defines them—as long as the client does not ask the
lawyer to break the law or violate the canons of ethics.
The lawyer can consult with the client about both the
client’s goals and the means by which they are pursued104

and “limit the objectives of the representation if the client
consents after consultation.”105 But both the Model Code
and the Model Rules assume that the client has control
over the fundamental decisions in the case. The Ethical
Considerations (EC) accompanying the canons of the
Model Code explain that a lawyer can make decisions
only as to matters “not affecting the merits of the cause or
substantially prejudicing the rights of a client.”106 Other-
wise, the client has exclusive authority to make decisions,
and the decisions are binding on the lawyer. 

Traditionally, the attorney is to act as both the client’s
advocate and counselor. The lawyer/advocate must first
provide the client with the information necessary for an
informed decision. After providing this information, the
lawyer/advocate’s task is to assist the client in reaching
a decision. This means helping the client identify goals
and weigh the pros and cons of the proposed course of
action, answering the client’s questions, and expressing
a professional opinion on the practical effect of the client’s
decision.107 The lawyer’s role is to facilitate the client’s deci-
sion, not to make it for the client.108

It is quite consistent with the concept of client auton-
omy for a lawyer to make a recommendation, as long as
the client is free to accept or reject it. In counseling the
client, the lawyer

may emphasize the possibility of harsh consequences that
might result from assertion of legally permissible posi-
tions. In the final analysis, however, the lawyer should
always remember that the decision whether to forego
legally available objectives or methods because of non-
legal factors is ultimately for the client and not for
himself.109

Throughout the course of representation the lawyer
may continue to recommend that the client rethink his or
her goal. The lawyer may also withdraw from representa-
tion if the client insists upon a course of action that vio-
lates the lawyer’s moral or personal standards.110 However,
in representing the client to the outside world, the lawyer
must speak for the client as if the lawyer had no doubts
about the merits of the client’s position. 

T H E  T R A D I T I O N A L  V I E W  A N D  T H E  C L I E N T

U N D E R  D I S A B I L I T Y

Both the Model Rules and Model Code assume client
competency—that in most cases the client will be able to
understand the information and advice provided by the
lawyer, to make decisions, and, finally, to communicate
those decisions to the lawyer.111 However, Model Rule
1.14 recognizes that there may be instances in which “a
client’s ability to make adequately considered decisions in
connection with the representation is impaired, whether
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because of minority, mental disability or for some other
reason .…”112 This “Client Under a Disability” rule iden-
tifies both minority and mental disability as possible
forms of disability. “Minority” can simply refer to a child
client’s legal disability: the common law or statutory
requirement that a minor can take legal action—for
example, sue or be sued—only through a parent or
guardian ad litem. It can also suggest that, simply because
of the client’s young age and degree of development, he
or she is in fact incapable of making decisions regarding
legal action. The first type of incapacity is de jure, the
second de facto. Model Rule 1.14 makes no distinction
between them.

If a client is unable “to make adequately considered
decisions,” how does that affect the lawyer’s responsibili-
ties and role? If a client has a legal guardian or other court-
appointed representative such as a conservator, the lawyer
ordinarily informs and advises that representative and
takes directions from him or her. But this is likely to be
the case only where the client is pursuing or defending a
civil action filed against him or her and involving anoth-
er private party—an inheritance claim or a tort suit, for
example. By contrast, where the state seeks to restrict the
client’s liberty, either in a civil or criminal proceeding, 
the conservator or legal guardian usually does not direct the
court-appointed counsel. Thus, in proceedings to estab-
lish or renew a conservatorship, the proposed conservatee
instructs the counsel,113 and in juvenile court proceedings
the child directs his or her counsel.114

The Ethical Considerations to the Model Code
(Canon 7, EC 7-12) indicate that if a client under dis-
ability has no legal representative,

his lawyer may be compelled in court proceedings to
make decisions on behalf of the client. If the client is
capable of understanding the matter in question or of
contributing to the advancement of his interests, regard-
less of whether he is legally disqualified from performing
certain acts, the lawyer should obtain from him all possi-
ble aid. If the disability of a client and the lack of a legal
representative compel the lawyer to make decisions for
his client, the lawyer should consider all circumstances
then prevailing and act with care to safeguard and
advance the interests of his client. But obviously a lawyer
cannot perform any act or make any decisions which the
law requires his client to perform or make, either acting
for himself if competent, or by a duly constituted repre-
sentative if legally incompetent.115

This instruction gives the lawyer conflicting advice.
On the one hand, the client’s mental disability alone does
not relieve the lawyer of the responsibility to attempt to
inform or advise the client and to obtain from the client

“all possible aid” in determining the client’s wishes. The
Model Code thus does not authorize the lawyer to make
decisions based upon the lawyer’s, rather than the client’s,
definition of the client’s interests. Yet the Model Code also
indicates that, at least when representing a client in court
proceedings, the lawyer can make some of the kinds of
decisions ordinarily reserved for the client. In so doing 
the lawyer must “safeguard and advance” the interests of
the client.

Can an attorney who believes that the client is not
competent to advise or direct the course of representation
simply ask the court to appoint a guardian ad litem? To do
so may violate the admonition to “act with care to safe-
guard and advance the interests” of the client.116 Telling
the court that one’s client is incompetent and asking for a
guardian ad litem to be appointed essentially concedes the
merits of a conservatorship petition or of a hearing to
determine the client’s ability to consent to or refuse treat-
ment. The Commentary to Model Rule 1.14(b) acknowl-
edges this danger:

[D]isclosure of the client’s disability can adversely affect
the client’s interests. For example, raising the question of
disability could, in some circumstances, lead to proceed-
ings for involuntary commitment. The lawyer’s position
in such cases is an unavoidably difficult one. The lawyer
may seek guidance from an appropriate diagnostician.117

Technically, a “diagnostician” can provide a “diagnosis”
of the client’s mental condition, but the diagnosis may not
be especially helpful to the lawyer. There is no automatic
correlation between any given diagnosis and incompetency
as a matter of law.118 A client with a mental disability may
still possess “the ability to understand, deliberate upon,
and reach conclusions about matters affecting the client’s
own well-being.”119 Even a legally incompetent client may
be “capable of understanding the matter in question or of
contributing to the advancement of his interests.”120 What
the lawyer really needs to know is how to understand and
communicate as effectively as possible with the client
given the client’s disability. While the lawyer “may seek the
appointment of a guardian or take other protective action
with respect to a client,” Model Rule 1.14(b) cautions
that this can be done “only when the lawyer reasonably
believes that the client cannot act in the client’s own inter-
est.”121 This rule would certainly apply to a situation
where communication is totally lacking—for example,
because the client just stares into space and does not
respond to or acknowledge the lawyer’s presence.122 In
such a case, it would be ethical for the lawyer to petition
for appointment of a guardian ad litem or simply indicate
to the court that he or she had been unable to communi-
cate with the client.
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But this example of a severely impaired client is distin-
guishable from one where the client wishes to resist the
appointment of a conservator or refuse proposed treat-
ment and communicates this clearly to the lawyer/advo-
cate. Just because the client shows evidence of delusional
thinking or behaves in ways suggesting mental disability
does not mean the lawyer is justified in seeking appoint-
ment of a guardian ad litem. Rule 1.14(a) requires that
“the lawyer shall, as far as reasonably possible, maintain a
normal client-lawyer relationship with the [mentally dis-
abled] client.” The comment to the rule states that even “a
client lacking legal competence often has the ability to
understand, deliberate upon, and reach conclusions about
matters affecting the client’s own well-being.”123 The fact
that a client may be disabled “does not diminish the
lawyer’s obligation to treat the client with attention and
respect.”124

Even if a client already has a guardian or other legal
representative, the lawyer still has a duty to maintain com-
munication with the client. Realizing that the guardian ad
litem is not the client—only someone appointed to facil-
itate the lawyer’s representation of the client—is critical. If
the lawyer becomes aware that the guardian “is acting
adversely to the [mentally disabled client’s] interest,” he or
she may be required to prevent or rectify the guardian’s
misconduct.125 This could mean asking a court to review
the appropriateness of the guardian’s actions, to appoint a
different guardian, or even to reconsider the need for a
guardianship. Thus, appointing a guardian for a mentally
disabled client does not resolve the lawyer’s ethical dilemma
completely. 

Can or should the attorney act like a guardian ad
litem—decide what is in the client’s best interest and pur-
sue that goal, rather than advocating the client’s expressed
desires? Such an approach is fundamentally at odds with
the principles underlying the Model Code and Model
Rules and was explicitly rejected by both judges and legis-
latures before the Model Rules were drafted.126 “But,”
notes EC 7-12, “obviously a lawyer cannot perform any
act or make any decisions which the law requires his client
to perform or make .…”127 If a client is in fact incompe-
tent, he or she may need a guardian to be appointed. But
the lawyer who simply takes on the role of guardian with-
out being appointed by a court violates the client’s legal
right to make decisions unless and until he or she declared
incompetent by an appropriate authority. 

In contrast, by advocating for the client’s expressed
wishes, the “attorney avoids the psychiatric trap of trying
to determine what the client ‘really’ wants,”128—a task for
which he or she is not professionally trained. By zealously
presenting the client’s expressed desires and point of view
the lawyer performs a unique professional role:

[T]he client is frequently in the position of being treated
as a nonperson. Often poor and confused, the client has
had his or her ability to think and function impugned.
There are usually doctors, nurses, investigators, and con-
servators aligned against the individual, none of whom
will express the client’s story or goals in court. If the
attorney will not do so, the individual’s side remains
unrepresented.129

The established role of the lawyer should not suddenly
be changed without warning to the client. A person with
a mental disability, just like other clients, is entitled to
expect that his or her lawyer will “act like a lawyer” and
will not suddenly become a guardian ad litem—a would-
be therapist or the unappointed judge of the merits of the
client’s case. A lawyer who changes roles in this way vio-
lates an ethical duty of loyalty to the client. 

It is ethically unacceptable for a lawyer, representing an
adult mentally disabled client, to act like a guardian ad
litem. Is it any different when the client is not only men-
tally disabled but a child? Two ABA model codes for rep-
resenting child clients—and the recommendations of the
Fordham Conference130—address this complex issue.

S TA N D A R D S  F O R  R E P R E S E N T I N G  C H I L D

C L I E N T S

The ABA has promulgated standards over the years to
ensure quality representation for child clients. These stan-
dards address issues arising in both delinquency and
dependency proceedings.

IJA–ABA Juvenile Justice Standards
The Juvenile Justice Standards Related to Counsel for Pri-
vate Parties, promulgated by the American Bar Associa-
tion/Institute of Judicial Administration Joint Commis-
sion on Juvenile Justice (IJA–ABA),131 provide guidance to
lawyers representing children charged with status offenses
or delinquent acts in juvenile court.132 According to the
IJA–ABA Standards, where a juvenile client is capable of
“considered judgment,” the determination of the client’s
interest is his or her responsibility.133 The standards reject
any assumption of identity of interest between the state
and the accused child. They leave it within the power of
the client, after consultation with the attorney, to decide
whether, in his or her particular case, such identity exists134

and thus whether it would be in the client’s best interest
to, for example, waive the right to trial. The standards also
provide that the child client capable of “considered judg-
ment” can authorize disclosure of confidential lawyer-
client communications.135

The term “considered judgment” does not necessarily
mean that the juvenile client can accurately weigh all the
costs and benefits of available options. The IJA–ABA



Representing Children in Mental Disability Proceedings 111

Standards note that it is “ordinarily sufficient that clients
understand the nature and purposes of the proceedings
and its general consequences and be able to formulate
their desires … with some degree of clarity. Most adoles-
cents can meet this standard, and more ought not to be
required of them.”136

What if a child client is not fully capable of “consid-
ered judgment”? Does this mean that the lawyer can
assume a guardian ad litem role? The standards explicitly
reject this proposition: 

Where a client’s capacity may be affected by extreme
youth, mental disability, or other cause … such difficul-
ties only underline the attorney’s duty to seek effective
communication and consultation with the juvenile and
do not justify adoption of a “guardian” … role.137

In such a situation, should the lawyer ask for a guardian
ad litem to be appointed? The IJA–ABA Standards permit
the lawyer to request appointment of a guardian, but rec-
ommend that the attorney consult the juvenile client as
well as any appointed guardian concerning essential mat-
ters.138 When the client and guardian substantially disagree
about the client’s best interest, the attorney may so inform
the court.139 As discussed earlier, in a situation where the
alleged inability of the child to make reasoned judgments
in his own best interest is the essence of the charge against
him, the attorney’s action in requesting a guardian may be
tantamount to a concession on the merits.140

The IJA–ABA Standards emphasize three key con-
cepts: the child’s need for legal counsel at key stages of the
juvenile justice process; the lawyer’s obligation to consult
the child, as one would an adult client, on essential mat-
ters and to honor the client’s decision; and the lawyer’s
duty to protect the rights of the client of limited or uncer-
tain competency as vigorously as one would defend those
of any other client.141 The standards assume that “most
adolescents” will be capable of the “reasoned judgment”
needed to competently instruct their counsel. Most of the
child clients in juvenile court are indeed adolescents
because age 12 is typically the point at which juvenile
codes establish jurisdiction over status offenders and
delinquents.142

The IJA–ABA Standards may be less helpful for
lawyers representing children under age 12 in dependency
court. The ABA Standards for Child Abuse and Neglect
Cases (hereinafter Child Abuse and Neglect Standards)143

address the problem posed when an attorney’s clients
range in age from one day old to late teens.

ABA Standards for Child Abuse and Neglect Cases
The Child Abuse and Neglect Standards, adopted in 1996,
build upon the IJA–ABA Standards. Like the IJA–ABA

Standards, they affirm the traditional view of the lawyer-
client relationship. The child’s attorney “owes the same
duties of undivided loyalty, confidentiality and competent
representation to the child as is due an adult client.”144 The
standards refer to Model Rule 1.14(a) and prescribe that,
“[i]n all but the exceptional case, such as with a preverbal
child, the child’s attorney will maintain this traditional
relationship with the child client.”145 Although in many,
perhaps most, cases the attorney for the child will be
appointed by the court, the standards clearly state that
even privately retained counsel represent the child client,
not the person paying for the legal services.146

Consistent with the traditional view, the lawyer has a
duty to advocate the client’s articulated position rather
than the lawyer’s opinion about what would be in the best
interest of the child. The standards provide that the child’s
attorney should “represent the child’s expressed prefer-
ences and follow the child’s directions throughout the
course of litigation.”147 This is necessary “to ensure that
the child’s independent voice is heard.”148

If the child cannot express a preference, the attorney
may not simply advocate his or her own view of the child’s
best interest. Rather, the attorney “shall make a good faith
effort to determine the child’s wishes and advocate accord-
ingly or request appointment of a guardian ad litem.”149 If
the child client “does not or will not express a preference
about particular issues, the child’s attorney should deter-
mine and advocate the child’s legal interests.”150 The stan-
dards distinguish the attorney’s role, identifying the child’s
legal interests, from the guardian ad litem’s role, deciding
what is in the child’s best interest:

The determination of the child’s legal interests should be
based on objective criteria as set forth in the law that are
related to the purposes of the proceedings. The criteria
should address the child’s specific needs and preferences,
the goal of expeditious resolution of the case so the child
can remain or return home or be placed in a safe, nurtur-
ing, and permanent environment, and the use of the least
restrictive or detrimental alternatives available.151

The Child Abuse and Neglect Standards emphasize
that the lawyer, in determining the client’s legal interests,
should not do so based “merely on the lawyer’s personal
values, philosophies, and experiences.”152 Nor should the
lawyer decide based upon what he or she believes to be
true about children in general. “Individual children have
particular needs, and the lawyer must determine the child
client’s individual needs.”153

Under the standards, the attorney has the responsibility
to determine whether the child client is “under a disability”
within the meaning of Model Rule 1.14. Significantly, the
standards reject a “global” approach under which a child
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client is either fully competent and therefore entitled to
zealous representation under the traditional model or is
completely incompetent. The standards

do not accept the idea that children of certain ages are
“impaired,” “disabled,” “incompetent,” or lack capacity
to determine their position in litigation. Further, these
Standards reject the concept that any disability must be
globally determined. Rather, disability is contextual,
incremental, and may be intermittent. The child’s ability
to contribute to a determination of his or her position is
functional, depending upon the particular position and
the circumstances prevailing at the time the position
must be determined. Therefore, a child may be able to
determine some positions in the case but not others. Sim-
ilarly, a child may be able to direct the lawyer with respect
to a particular issue at one time but not at another. This
Standard relies on empirical knowledge about competen-
cies with respect to both adults and children.154

The lawyer must make every effort to identify and
understand the needs and desires of the individual child
client, even if the child cannot or will not articulate them
directly. “Even nonverbal children can communicate their
needs and interests through their behaviors and develop-
mental needs.”155 It is not sufficient for the lawyer merely
to present information to the court in an amicus curiae
role: “The child’s attorney should not be merely a fact-
finder, but rather, should zealously advocate a position on
behalf of the child.”156

Among the lawyer’s basic obligations is to counsel the
child client concerning the subject matter of the litiga-
tion, the child’s rights, the court system, the proceedings,
the lawyer’s role, and what to expect in the legal process.157

As part of this counseling function, as with any client, the
lawyer may express his or her assessment of the case, the
best position for the child to take, and the reasons under-
lying the recommendation.158 The child’s attorney may
counsel against the pursuit of a particular position sought
by the child.159

In doing so, however, the standards caution the attor-
ney to be especially aware of the danger of intimidating
and manipulating the child client. A child client may be
more susceptible than some adult clients to domination
by the lawyer because of “the power dynamics inherent in
adult/child relationships.”160 Therefore, the child’s attor-
ney “should ensure that the decision the child ultimately
makes reflects his or her actual position.”161

What if the child client, far from deferring to the attor-
ney’s advice, insists on a course of action that, in the
lawyer’s view, is not in the client’s best interest? In such a
case the standards do not permit the attorney, purely on
that basis, to request appointment of a guardian ad litem
or to withdraw from representation. If he or she deter-

mines that the child’s expressed preference would be seri-
ously injurious to the child (as opposed to merely being
contrary to the lawyer’s opinion of what would be in the
child’s interest), the child’s lawyer may request appoint-
ment of a separate guardian ad litem. However, the attorney
must “continue to represent the child’s expressed prefer-
ence.… The child’s attorney shall not reveal the basis of
the request for appointment of a guardian ad litem which
would compromise the child’s position.”162

The standards clearly do not endorse the lawyer’s
assumption of a guardian ad litem role. Indeed, they rec-
ognize that there is often an inherent conflict between the
lawyer’s duty to advocate the client’s expressed position
and the guardian’s task of determining the best interest of
the child. The standards acknowledge, but do not
approve, the model used in some states in which a lawyer
representing the child client is also appointed as guardian
ad litem. In such a case, if the lawyer determines per-
forming both roles causes a conflict, the lawyer should
continue to perform as the child’s attorney and withdraw
as guardian.163 The standards take the optimistic view that,
“[a]s a practical matter, when the lawyer has established a
trusting relationship with the child, most conflicts can be
avoided. While the lawyer should be careful not to apply
undue pressure to a child, the lawyer’s advice and guid-
ance can often persuade the child to change an imprudent
position or to identify alternative choices if the child’s first
choice is denied by the court.”164 Still, “the lawyer has a
duty not to overbear the will of the child. While the
lawyer may attempt to persuade the child to accept a par-
ticular position, the lawyer may not advocate a position
contrary to the child’s expressed position except as pro-
vided by these Abuse and Neglect Standards or the Code
of Professional Responsibility.”165

The exception permissible under the standards occurs
where a substantial danger to the child client is revealed to
the lawyer in a confidential disclosure. In such a situation
the lawyer may request appointment of a guardian ad
litem while continuing to represent the child. However,
this action may not adequately protect the child. There-
fore, “where there is a substantial danger of serious injury
or death … the lawyer must take the minimum steps
which would be necessary to ensure the child’s safety,
respecting and following the child’s direction to the great-
est extent possible consistent with the child’s safety and
ethical rules.”166

The standards’ exception is much narrower than, and
distinguishable from, the recently adopted California rule,
applicable only in dependency court proceedings, under
which the child’s attorney’s “primary responsibility” is to
“advocate for the protection, safety, and physical and
emotional well-being of the child.”167 Although counsel
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for a child 4 years or older must “advise the court of the
minor’s wishes … [c]ounsel for the minor shall not advocate
for the return of the child to the parents if, to the best of his
or her knowledge, that return conflicts with the protection
and safety of the minor.”168 (Italics added.) The California
rule requires the child’s attorney in virtually every child
abuse or neglect case to make predictions about future
danger to the child—an area in which lawyers are not pro-
fessionally trained and can claim no special expertise. The
California rule does not assume that the attorney has any
more information about the child’s circumstances than
what is available in the court record. In essence the rule
requires the child’s attorney to perform the same function
as the judge: to determine whether the child can be safely
returned to the custody of a parent. 

By contrast, the Abuse and Neglect Standards’ excep-
tion applies only in the rare circumstances where the
attorney, by virtue of his or her confidential relationship
with the child client, becomes aware of a danger to the
client. There must be “substantial danger of serious injury
or death” to permit the lawyer to take any action to pro-
tect the child. Even then, the exception does not explicit-
ly authorize the lawyer to advocate against the child
client’s expressed position—for example, by informing the
court that the attorney believes the child would be endan-
gered if returned to the parent’s custody. The language of
the standards possibly would permit such an action by
the lawyer, assuming that this was “the minimum step …
necessary to ensure the child’s safety.” Moreover, the attor-
ney still must follow the child client’s directions to the
greatest extent possible. 

Finally, the ABA Child Abuse and Neglect Standards
emphasize the lawyer’s duty to look beyond the specific
issue raised in the initial legal proceeding, to identify the
child client’s needs and explore the resources available to
meet them. “The lawyer must also identify appropriate
family and professional resources for the child, including
counseling, educational and health services … and other
forms of material assistance for which the child may qual-
ify under law.”169 Significantly, the standards instruct the
lawyer to do so, not from a guardian ad litem’s perspective
of “what would be good for this child,” but to the extent
such action is consistent with the child’s wishes.170 The
standards recognize that maximizing resources is especially
important when representing a child with mental or phys-
ical disabilities: “Consistent with the child’s wishes, the
child’s attorney should assure that a child with special
needs receives appropriate services to address the physical,
mental, or developmental disabilities.”171 (Italics added.)
Assuming that such a course is consistent with the lawyer’s
professional duty to the child client, he or she may request
court authorization to pursue these services for the client.172

Effective legal representation can be done only by
lawyers/advocates who have a clear understanding of their
professional obligation to their clients, as well as the train-
ing and expertise to carry it out.

F O R D H A M  C O N F E R E N C E
R E C O M M E N D AT I O N S

The recommendations developed by the participants in
the Fordham Conference on Ethical Issues in the Legal
Representation of Children173 were designed to build
upon the IJA–ABA Juvenile Justice Standards and the
ABA Child Abuse Standards. The recommendations
endorse many of the general principles set out in those
standards but also critically address the ways in which the
standards were insufficient and suggest improvements.174

The recommendations focus on seven areas of concern,
including (1) allocation of decision-making authority
between child client and attorney; (2) assessment of the
child’s capacity to make decisions in the representation;
and (3) the lawyer’s role as decision-maker when the child
cannot direct the representation.175

The recommendations strongly endorse the principle
that the lawyer for a child client should function in the
traditional role rather than as a guardian ad litem: “The
lawyer should assume the obligations of a lawyer, regard-
less of how the lawyer’s role is labeled. The lawyer should
not serve as the child’s guardian ad litem or in another role
insofar as the role includes responsibilities inconsistent
with those of a lawyer for the child.”176 Consistent with
this position, the lawyer for a child who has the capacity
to direct the representation “must allow the child to set
the goals of the representation as would an adult client.”177

As with an adult client, the lawyer has an ethical duty “to
advocate the position of a child unless there is independ-
ent evidence that the child is unable to express a reasoned
choice.”178 If the child client has indeed made a “reasoned
choice, even if the attorney or other adults might disagree
with the choice, the attorney nonetheless is bound by” it.179

The recommendations identify three groups of child
clients: the client who is not impaired (who has full capac-
ity to direct the representation); the client who is verbal
but impaired (who can communicate with the lawyer but
who is not fully capable of “reasoned choice”), and the
preverbal client (who is unable to communicate with the
attorney). The lawyer has the duty to determine whether
the child client has the capacity to express a reasoned posi-
tion (and thus to direct the representation).180 In assessing
the client’s competency the lawyer “should seek guidance
from appropriate professionals and others including fam-
ily members”181 and should consider factors including the
child’s developmental stage, ability to articulate reasons
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and communicate with the lawyer, and ability to under-
stand consequences.182 Noting that “[n]othing about legal
training or traditional legal roles qualifies lawyers to make
decisions on behalf of their client,”183 the recommenda-
tions state that “[an] attorney with background and train-
ing in child development should decide whether the child
is sufficiently able to set the goals of the litigation and
direct the representation.”184 (Italics added.) Although seek-
ing the assistance of a mental health professional or social
worker may be helpful for the lawyer, in assessing the
client’s competency “mental health professionals should
not determine capacity because this term constitutes a
legal construct and involves making a legal determina-
tion.”185 (Italics added.) 

The lawyer “must presume the child client’s capacity.”186

“Because of the nearly irresistible instinct to conclude that
the child client is competent only where the attorney
agrees with his or her expressed preference,” the recom-
mendations require “the lawyer to separate out the evalu-
ation of the client’s ability to make a decision from the
lawyer’s evaluation of the decision itself.”187 “The lawyer
should not decide that the client lacks capacity simply
because he or she feels the client is exercising poor judg-
ment.”188 In evaluating the client’s capacity, the lawyer
should be aware of his or her own biases and become edu-
cated about the role culture, race, ethnicity, and class may
play in the choices a child client may make.189 Competency
does not depend upon the content of the child’s decision
but on how he or she arrived at the decision.190 The lawyer
should “focus on the child’s ability to articulate a well-
reasoned, independent choice, with a true understanding
of the consequences involved.”191 The lawyer should also
consider whether the child is consistent in expressing his or
her wishes and whether the decision contradicts or rein-
forces the client’s other decisions or expressed wishes.192

The lawyer must act upon and carry out a child client’s
“well-reasoned … rational decision” even when it may
threaten the child’s life or result in death. The recommen-
dations do not “deny capacity to children who make life-
threatening decisions.”193 Although the recommendations
permit a lawyer to exercise discretion and abrogate the tra-
ditional role “when an immediate danger threatens the
child’s life,” this exception applies only with an impaired
client.194 An attorney who believes that a previously com-
petent client has become impaired must meet “an
extremely high threshold” of proof to justify a change in
the traditional lawyer-client relationship.195

Even if the lawyer determines that a child client is
impaired, he or she cannot automatically abrogate the tra-
ditional role or assume the function of a guardian ad
litem. Rather, the lawyer “must engage in additional fact
finding to determine whether the child may develop the

capacity to direct the lawyer’s action.” It is the lawyer’s
duty “to recognize, facilitate, and maximize the child’s
capacities.”196 If impairment results from a physical or
mental disability, learning more about the disability “may
help a lawyer to understand the reasoning of a child client,
or may alert the lawyer to an additional need to facilitate
the child client’s communication.”197

The recommendations recognize that a child client
“might be unimpaired as to some types of decisions and
impaired as to other decisions within one case.” Thus the
lawyer for a verbal but impaired child “must solicit input
from the child insofar as the child can give meaningful
input.”198 The weight given to a child’s expressed opinion
falls on a “sliding scale,” to be determined by the attorney,
in consultation with experts as needed. If the child client
is competent to make a particular decision, the lawyer
must carry out the client’s expressed wishes on that deci-
sion. Only where the lawyer finds that the child is not
competent regarding a particular decision can the lawyer
exercise discretion and use the “sliding scale.” 

Because the lawyer for a verbal but impaired child
client may deviate from the traditional lawyer role, he or
she must inform the client about this possibility. The rec-
ommendations suggest that the lawyer tell the verbal but
impaired child client “she cannot promise to do every-
thing that the child wants, but she can promise to listen
to the child’s views and carry out the child’s wishes when
she thinks the child is able to make that particular deci-
sion.”199 Similarly, with regard to confidentiality, the attor-
ney must inform a child client of any limitation on his or
her promise to keep what the child client says confidential—
for example, if the attorney has an ethical obligation to
disclose client communications to protect the child from
immediate, serious harm.200

As to the final category, the preverbal child client, the
recommendations express “a consensus that lawyers for
children currently exercise too much discretion in making
decisions on behalf of their clients including ‘best inter-
ests’ determinations.”201 To avoid this danger, lawyers for a
preverbal client should still not assume the guardian ad
litem role202 but should try to “arrive in a principled way
at a position or a range of positions which they may pres-
ent to the fact finder or decision maker.”203 The lawyer
representing a preverbal or impaired child client must
identify not the “best interest” but the legal interests of the
child.204 A legal interest is any interest that the legal pro-
ceeding has authority to address, including, for example,
a right to “appropriate education” or placement in the
“least restrictive alternative,” as well as interests in proce-
dural due process rights.205

In identifying the client’s legal interests, the lawyer
should “focus on the child in her context,”206 to achieve “a
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thickly detailed view of the child client as a unique indi-
vidual.”207 The lawyer’s responsibilities must include talk-
ing with the client, in a “dynamic and evolving” process
throughout the course of the case.208 “Even where the
lawyer has determined that the child cannot fully under-
stand or express desires about the case, there will be very
few verbal children who cannot express some views about
their own lives.”209 The lawyer must consider all legally
available options, including good-faith options for seek-
ing modification of the law.210 If the lawyer cannot narrow
down the options to one preferable course of action, he or
she must identify the client’s primary legal interest and
present it to the court. However, the lawyer must also
present evidence “on the remaining options to the court,
and in opposition to all options that were actually avail-
able but that have been eliminated from the child’s legal
interest.”211

Where needed, lawyers for the preverbal or impaired
client can retain experts to aid them in deciding which
legal interests to pursue. When lack of resources make
such consultation impracticable, the lawyer may look to
experts already involved with the client. However, he or
she should be aware that these experts do not share the
attorney’s duty of advocacy and may have conflicting obli-
gations.212 Similarly, recognizing the possible conflicts of
interest, lawyers for preverbal clients should “advocate
vigorously to protect the child’s basic needs including
medical and mental health services, housing, education,
nourishment and strong agency case planning and imple-
mentation.” At the same time, however, they should
“challenge the basis for experts and agency conclusions in
order to ensure accuracy” and strive to make sure that the
child client’s receipt of services is consistent with the posi-
tion taken and goals pursued on behalf of the child.213

The Fordham Conference recommendations also sug-
gest the addition of state law mandating “that lawyers … be
appointed to represent children in … mental health com-
mitment cases.”214 The recommendations are an especially
helpful source of ethical guidance for the lawyer repre-
senting a child in such proceedings. The lawyer can first
use the recommendations concerning competency to
identify whether an individual child client is fully capable,
verbal but impaired, or preverbal. Having done so, the
lawyer next must either carry out the expressed wishes of
the competent client or refer to the guidelines regarding
his or her representation of verbal but impaired or prever-
bal clients. Consistent with the recommendations, the
lawyer should not assume that a mental disability auto-
matically renders a child client incompetent. Moreover,
the lawyer should evaluate competency based upon how
the client reaches a decision, not depending upon whether
the lawyer agrees with the decision. A competent client’s

decision—for example, to give or withhold consent to
treatment—must be honored, even if, in the lawyer’s
opinion, it may be inconsistent with the client’s best inter-
est. Even if a mentally disabled child client is verbal but
impaired, the recommendations still require the lawyer
not only to consult the client but also to maximize the
client’s ability to participate in the determination of his or
her legal interests. The lawyer may not assume a guardian
ad litem role, even for a preverbal client, but must strive
to identify the client’s legal interests and present all rea-
sonable options to the court. The lawyer can and should
make use of mental health professionals and other experts
in assessing the child client’s competency or determining
the client’s legal interests; however, he or she cannot dele-
gate to others the legal and professional decisions only a
lawyer can make. 

T H E R A P E U T I C  J U R I S P R U D E N C E

Can or should the lawyer modify his or her representation
of the child client because doing so is more “therapeutic”?
Critics of traditional legal advocacy in mental health pro-
ceedings have charged that this harms the mentally dis-
abled person’s relationships with mental health profes-
sionals and family members:215 it is counter-therapeutic,
undermines trust in the mental health system, encourages
refusal of treatment, and makes court proceedings unnec-
essarily stressful. 

Nevertheless, research on the therapeutic impact of
civil commitment proceedings and access to legal repre-
sentation does not support the criticisms.216 On the con-
trary, mentally disabled persons’ perception that they have
been coerced may affect their attitude toward and com-
pliance with treatment.217 Thus, providing full due process
protections and effective legal counsel may well be thera-
peutic by “visibly demonstrat[ing] a coherence between
the decision-making process and the mandates of the law
so that justice ‘is seen to be done.’”218 A mentally disabled
person who believes that he or she has been fairly treated
is more apt to accept the ruling of the committing court
and comply with the treatment plan.219 “Enhancing respect
for authorities, the willingness to voluntarily accept the
decisions of authorities, and the willingness to follow
social rules are core objectives to any therapeutic pro-
gram.”220 A similar argument has been made that provid-
ing due process in juvenile court will encourage young
offenders to trust the system and cooperate in their reha-
bilitation.221

Unfortunately, most discussions of the “therapeutic”
impact of legal advocacy assume that the client is mentally
disabled and that the most “therapeutic” outcome is for
the client to accept that he or she is mentally disabled,
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cooperate with the treatment plan, and submit to the
authority of the mental health profession and the court.
Providing full due process protections and legal represen-
tation is thus “therapeutic” because it will encourage such
an outcome. But what if the client is not mentally dis-
abled, or if the treatment plan is inappropriate, or the
mental health and legal systems are “dysfunctional”?222 In
such a case, acceptance of the label of mental disability,
compliance with treatment, or submission to authority
might be counter-therapeutic, while vigorous assertion of
the client’s legal rights would better promote his or her
mental well-being. There may also be a conflict between
what is “therapeutic” for the client and for other con-
cerned parties, such as family members overwhelmed by
the demands of caring for the child.

Several ethical standards suggest that lawyers consider
therapeutic concerns when representing a client with a
disability or a child client. For example, the Commentary
to Model Rule 1.14 notes that an attorney who is consid-
ering whether to petition for appointment of a guardian
ad litem must take into account that such an appointment
“may be expensive or traumatic” for the client. Similarly,
the ABA Child Abuse and Neglect Standards note, regard-
ing whether the child client should testify, “While testify-
ing is undoubtedly traumatic for many children, it is ther-
apeutic and empowering for others.” (Italics added.) The
commentary further suggests: “The lawyer should also
prepare the child for the possibility that the judge may
render a decision against the child’s wishes which will not
be the child’s fault.”223 The Fordham recommendations
for representing the preverbal child direct the lawyer to
“shield the child from jurogenic harm (e.g., multiple inter-
views, multiple hearings, and delays).” 224

Lawyers in family law practice can and should advise
even an “unimpaired” adult client to choose the legal
course of action beneficial to his or her mental health. If a
client’s emotional problems do impair his or her judg-
ment, the lawyer should encourage the client to seek men-
tal health counseling or treatment.225 In general, “the
attorney should attempt to convince the client to work
toward family harmony or the interests of the children.
Conduct in the interests of the children or family will
almost always be in the client’s long term best interests.”226

The lawyer can also try to reduce the “nontherapeutic”
aspects of the legal proceeding by fostering good relations
with family members, mental health professionals, and
court personnel. The Model Code requires the lawyer to
“treat with consideration all persons involved in the legal
process and to avoid the infliction of needless harm.”227

The Matrimonial Lawyers Standards caution that the
lawyer “should not do anything to increase the emotional
level of the dispute.” 

The IJA–ABA Standards require the lawyer “to cooper-
ate with social work and probation departments and to
instruct the client to do so.”228 These standards recognize
the practical benefit to lawyer and client of being on good
terms with the people who have the power to make deci-
sions affecting the client. However, there is an important
condition: such cooperation is required unless it is incon-
sistent with promoting the client’s legal interests.229

This brings the inquiry full circle: Who can or should
make the decision about what legal course of action is
“therapeutic”?230 When a client’s legal interests and thera-
peutic interests conflict, who can decide which to pursue?
Based upon the earlier analysis of ethical standards, it
seems clear that only a fully competent child client could
make such a decision. A verbal but impaired child may be
able to give the lawyer information about his or her
desires but cannot waive a legal right—which is in effect
what is done when one chooses to forego pursuit of a legal
interest for “therapeutic” reasons. A preverbal child can-
not inform or instruct the lawyer at all. Can the lawyer for
a verbal but impaired or preverbal child decide to waive a
legal interest in the client’s “therapeutic best interest”?
Such a waiver is, in my opinion, the kind of decision
referred to under the Model Code that is not within the
attorney’s discretion and that only the client can make.
The same reasons a lawyer is not qualified to and should
not make “best-interest” decisions for the child client are
even more compelling when “therapeutic” is added to the
phrase. 

Ultimately, the most “therapeutic” thing the lawyer can
do is to empower231 the child client. That means treating
the client with respect and building trust, trying to under-
stand and communicate effectively with him or her, and
resisting the temptation to coerce the client’s compliance.
It means encouraging others involved with the child,
including parents,232 mental health professionals, and court
personnel, to behave the same way. It means maximizing
the client’s understanding of and participation in legal or
treatment proceedings by informing, listening, counseling,
assisting in decision making, and expressing the client’s
unique individual perspective to the decision-maker. It
means working to identify not just the legal issues involved
in the immediate proceeding but also those that may be
pursued in the future by or on behalf of the client.233 Final-
ly, it means affirming to the client and to the outside world
the inherent value of that child. “In a system of law, the
idea of rights, and the recognition that an individual has a
right to something, is all but synonymous with a recogni-
tion that the person is worthy of respect.…The assistance
of a lawyer/advocate affirms both the importance of the
right and of the person.”234
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S P E C I A L  C O N C E R N S  A N D  T R A I N I N G
F O R  T H E  L AW Y E R / A DV O C AT E

As has been noted earlier, professional ethics codes direct
the lawyer to empower the child client by providing infor-
mation and counseling and by helping him or her partic-
ipate to the maximum extent possible in the course of
legal representation. This section will discuss special
concerns and additional obligations of legal counsel in
mental disability proceedings. First, it will discuss the
importance of identifying the client’s and family mem-
bers’ attitudes about mental disability. Second, it will
describe the temptation to act as a therapist rather than as
an attorney and explain why this occurs and why the
lawyer must resist it. It will suggest as a corrective that the
lawyer look to the objective language of California mental
health laws to help identify the legal interests of the child
client. Finally, this section will suggest specialized training
that will better qualify lawyers and advocates to provide
high-quality legal representation in mental disability pro-
ceedings.

S P E C I A L  C O N C E R N S  I N  M E N TA L  D I S A B I L I T Y

P RO C E E D I N G S

The attorney in a mental disability proceeding must address
issues that do not arise in other proceedings. First, the
attorney must identify the family’s perceptions of mental
disability and then address these perceptions. Second, the
attorney must ensure that he or she acts as the child's
guardian ad litem rather than as a therapist.

Addressing the Client’s and Family’s Attitudes 
Toward Mental Disability
Whether the client is facing a decision to accept treatment
on a voluntary basis or to seek public benefits, the
lawyer/advocate cannot provide adequate counsel without
first identifying how the client and his or her family per-
ceive mental disability. Unfortunately, a diagnosis of men-
tal illness or disability still carries a tremendous negative
connotation in American society. As noted earlier, courts
establishing due process rights for adults and minors fac-
ing civil commitment have recognized the stigma associ-
ated with mental disability, as well as the lifelong impact
it can have on reputation, education, and employment
opportunities. The child client as well as family members
may view mental disability as a moral weakness or as a
punishment for past misconduct. The idea of mental dis-
ability in general, or even a particular diagnosis, may carry
moral, religious, or cultural significance. There may be
disagreement within the family about the appropriate
response to a child’s mental disability. Indeed, the mental
disability proceeding may be occurring precisely because

there is a conflict within the family or between parent and
child about these matters.

A legal finding that a child is mentally disabled may be
perceived—by the child client or the parents—as a posi-
tive step. It can reinforce and validate the client’s or the
family’s understanding that the child has a serious prob-
lem and needs assistance. It may also be seen—by the
child or the parents—as a way of identifying the “trouble-
some” or “bad” individual who needs to be isolated from
the rest of the “good, healthy” family or community. An
important part of counseling the child client, as well as
interacting with the child’s parents, is determining and
addressing their hopes and fears about the significance of
a legal finding of mental disability. 

The lawyer should inform and counsel the child client
about the impact a legal finding of mental disability may
have both short-term and long-term. For example, if the
client is facing serious penal code charges in juvenile court,
a voluntary hospitalization for mental health treatment
may be critical to a later disposition plan under which the
child is placed in a special group home rather than in a
juvenile corrections facility. In such a case, the identification
as mentally disabled may benefit the child client—both
by providing treatment and by enabling a less restrictive
disposition. On the other hand, a record (albeit a juvenile
court one) that explicitly connects mental disability with
law violation—and thus labels the child as “mentally ill
and dangerous”235—may have an adverse effect on later
educational or employment options. 

Because stigma may be increased by a legal finding of
mental disability and of the need for secure confinement,
the lawyer should try to obtain the least restrictive, least
stigmatizing placement consistent with the client’s wishes
and needs. The lawyer should explore whether the child
client can get the services he or she needs and wants with-
out a legal finding of mental disability, or with such a
finding but without an involuntary commitment. In
doing so the lawyer should be guided by what the client
thinks is best and most “therapeutic” for him or her. The
lawyer should strive to make whatever happens in the
legal proceeding less traumatic and thus perhaps more
“therapeutic” by treating the child client with respect and
encouraging others to do so.

Assuming that the child client does indeed have a men-
tal disability, this may be a lifelong condition. As part of
empowering the client, the lawyer should encourage him
or her to learn about the mental disability, to understand
the significance of the diagnosis, and to become familiar
with treatment options and resources and the benefits and
negatives of each. Generally speaking, whether or not the
child client is capable of understanding this information,
the lawyer should try to work with parents to make sure
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they are able to assist the child in the future. Especially
when the client is preverbal or impaired, parents and
mental health professionals who will be involved with him
or her on a long-term basis also need to know about avail-
able resources and the child’s legal entitlement to them. 

Resisting the Temptation to Play Therapist
Representing a mentally disabled client presents a partic-
ular temptation for the lawyer: to act not as the client’s
attorney but as a therapist. As discussed earlier, courts that
regularly hear mental disability matters develop a unique
environment, a blend of the two “cultures” of law and
mental health.236 The court or hearing officer, caseworkers,
court personnel, expert witnesses, and lawyers use not
only the language and concepts of the law but also those
of psychiatry and psychology. Even when the issue before
the court involves a legal question, parties or the court
commonly use “best-interest” and “therapeutic” language
and concepts. Court personnel as well as mental health
professionals may refer to the client as “the patient,”
reflecting an unspoken assumption that the client is men-
tally disabled and needs treatment. 

In such an environment, avoiding role confusion and
preserving a traditional lawyer-client relationship may be
especially difficult for a lawyer. The lawyer may be con-
fronted by family members saying, “Can’t you see that
[the client] is sick and needs to be in the hospital?” A
treating mental health professional may ask the lawyer to
avoid legal action that will reinforce the client’s delusional
thinking or resistance of treatment. The judge or hearing
officer may ask the lawyer’s opinion about which treat-
ment option is in the client’s best interests. The child
client also may perceive the lawyer as another adult who
is trying to provide “treatment” or to determine the child’s
“best interest.” Depending upon the child’s attitude, this
misunderstanding may encourage him or her to confide in
the lawyer as in a therapist or to distrust the lawyer as just
another adult who is part of the mysterious system deter-
mining his or her fate. 

Often lawyers are attracted to mental disability law
because of a personal connection. A lawyer may have an
educational or employment background in psychology,
social work, or public health, for example. Sometimes a
lawyer’s family member has a mental disability. Personal
familiarity with mental disability as well as related educa-
tion or employment experience can be great assets to a
lawyer but also can present great dangers. The lawyer may
identify with the client’s relatives and adopt their view of
the situation. Or the lawyer may identify with the client
and project upon him or her the lawyer’s own memories
and desires, rather than seeing the client as an individual.
The lawyer may identify with the mental health profes-

sionals and try to ingratiate him- or herself with an expert
witness or a treatment team. Finally, a lawyer who has
chosen to represent children or people with mental dis-
abilities may have an especially strong desire to see him-
or herself and be seen as a “good person.” Such a lawyer
can find it especially difficult to withstand criticism or
anger from the client’s family members or pressure from
court personnel or mental health professionals to “go
along with” what everyone else believes is best for the
child client. 

As discussed below, a well-qualified lawyer should be
familiar with the language and concepts of mental health
law. He or she should understand the possible effects of
mental disability on the client, the significance of diag-
noses, and the risks and benefits associated with common
treatment methods, including psychotropic medications.
This base of knowledge enables the lawyer to accurately
assess the merits of the client’s case and communicate
effectively with mental health professionals. It does not
qualify the lawyer to be a therapist, however. 

Even if the lawyer is a mental health professional with
a degree in psychiatry, psychology, or social work, he or
she must still resist the temptation to “combine” the two
professional roles. The lawyer is acting as a lawyer, not as
a therapist, in the relationship with the child client and
should explain and maintain that role clearly and consis-
tently. Switching back and forth between roles or picking
and choosing which professional obligations to honor is
unfair and confusing to the client. 

Nevertheless, the lawyer can and should use the expert-
ise of a mental health professional in carrying out his or
her ethical duties to the child client. For example, the
lawyer can use professional interviewing skills to more
effectively communicate with the client and knowledge of
treatment models to explain the risks and benefits of each
to the client. He or she cannot, however, undertake to
“treat” the child client in the guise of giving legal advice
or recommend a treatment or placement option to the
court (or to opposing counsel or the treating mental
health professional) that is inconsistent with the client’s
wishes. Such a lawyer should be especially wary of misus-
ing his or her mental health professional skills to manip-
ulate the child client into agreeing with legal advice.
Because the mentally disabled child client is so vulnerable
to pressure from an adult, the lawyer should make every
effort to ensure that the client’s decision is uncoerced.

In summary, the lawyer must understand and commu-
nicate consistently that he or she is a lawyer, not a therapist.
The lawyer has the unique obligation to identify and pur-
sue the client’s legal interests; he or she should not dupli-
cate the role of others in making a “best-interest” decision.
Resisting the pressure of the special court culture may
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continue to be difficult, but performing the lawyer’s role
will be easier if he or she clearly explains it to the client,
family members, and mental health professionals. Over
time, if the lawyer is consistent in his or her role, the court
personnel and mental health professionals who regularly
participate in mental disability proceedings will learn to
expect and accept it. 

Although the lawyer should refuse to function as a
therapist or a guardian ad litem, he or she can and should
use mental health concepts and language when commu-
nicating with the court and mental health professionals.237

A lawyer can appropriately argue that an action is in the
client’s “best interest” or “therapeutic” where these terms
are likely to be persuasive to the decision-maker.238 How-
ever, the lawyer can do so only where this approach
advances the client’s legal interest. 

As a helpful corrective to the temptation to act as a
therapist, the lawyer should assume that the client’s legal
interest, at minimum, includes preservation and enforce-
ment of his or her rights under the relevant statutes and
state and federal constitutions. For example, in California,
the mission statement of the Lanterman-Petris-Short
Act239 can provide a helpful checklist of such rights: 

The mission of California’s mental health system shall be
to enable persons experiencing severe and disabling men-
tal illnesses and children with serious emotional distur-
bances to access services and programs that assist them, in
a manner tailored to each individual, to better control
their illness, to achieve their personal goals, and to develop
skills and supports leading to their living the most con-
structive and satisfying lives possible in the least restric-
tive available settings.

Consistent with this statement, the lawyer for a child
client in mental disability proceedings should identify and
pursue the course of action that will enable that client to
(1) access services and programs that (2) assist him or her in
better controlling the illness (or accommodate the disability),
thereby allowing the client to live the most constructive and
satisfying life possible. The programs and services should
be (3) individually tailored to the client’s needs and (4) per-
mit him or her to live in the least restrictive available setting. 

The emphasis in this language is on giving the client
access to services and programs, rather than imposing
involuntary treatment, and assisting the individual client
with the goal of maximizing his or her opportunities for 
a meaningful life—a provision of special importance in
representing a child client. True, the mission statement
assumes that the child client does have a mental illness or
disability and limits the right to the least restrictive avail-
able placement, but it still reflects the LPS Act’s preference
for voluntary over involuntary treatment, for community

placement over hospitalization, and for preservation of
liberty to the maximum extent possible consistent with
the needs for safety and treatment. Unless instructed to
the contrary by his or her client, the lawyer should assume
that the client’s wishes and legal interest are best served by
legal action consistent with the LPS Act’s mission state-
ment and philosophy. 

T R A I N I N G  F O R  L AW Y E R S  I N  M E N TA L

D I S A B I L I T Y  P RO C E E D I N G S

Of course, lawyers need to know the legal rights of their
clients under state and federal constitutions and statutes.
But a well-qualified lawyer should also be familiar with
the language and concepts of mental health professionals.
Without such training, the lawyer may easily be intimi-
dated and bewildered by this unfamiliar “culture” and
may not know when to consult mental health profession-
als or, alternatively, may inappropriately defer to them.
Training should also help the lawyer perform the critical
function of “translating” legal concepts to lay people,
including his or her client, the client’s family members,
and mental health professionals. 

The lawyer also needs to be familiar with the most
common diagnoses and comfortable using the Diagnostic
and Statistical Manual of Mental Disorders.240 He or she
should know about the different treatment methods gen-
erally regarded as consistent with good professional prac-
tice and should be familiar with the codes of ethics and
licensing standards used by mental health professionals.
The lawyer should visit treatment and services programs
available in his or her area and review information about
model or innovative programs in other places. 

The lawyer must be educated about the medications
commonly prescribed to treat mental disability. He or she
must be able to use the Physician’s Desk Reference and to
research possible negative side effects and contraindica-
tions of a given medication or combination of medications.
The lawyer needs to understand how the medications may
affect, positively or negatively, the client and his or her
ability to communicate or make decisions.241

Reaching a diagnosis, providing treatment, and pre-
scribing medication are all decisions falling under the
expertise of mental health professionals, not lawyers, but
to serve the client effectively a lawyer must know enough
about all these matters to recognize any possible prob-
lems. At that point the lawyer can and should call upon
an appropriately qualified mental health professional for
guidance. To do this, the lawyer must be aware of the dif-
ferent types of mental health professionals, including their
training and expertise. He or she should know which tests
are most commonly administered and by what type of
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mental health professional and the tests’ reliability and
admissibility for forensic use. 

Perhaps most important, the lawyer must be educated
in the effect of mental disability on the client. To effectively
represent any child client, the lawyer needs to be trained
in child development and its possible effects on the child’s
ability to understand and participate in decision-making
as well as the effects of different mental disabilities. This
knowledge can assist the lawyer in determining the client’s
capacity and working to maximize the child client’s par-
ticipation in the lawyer-client relationship. 

Especially when representing a child client, the lawyer
must consider the ways in which a mental disability may
affect the client in the future. Thus, the lawyer should be
well informed about the ability of people with different
mental disabilities to function in society. The lawyer
should visit programs providing services to adults with
mental disabilities and talk with them about their experi-
ences in education, employment, and family life. 

Finally, the lawyer should be trained in the special eth-
ical problems that have been the subject of this article and
in the professional standards that address them. 

C O N C LU S I O N

California provides procedural due process protections,
including the right to counsel in administrative and judi-
cial proceedings, for children with mental disabilities. For
lawyers/advocates to provide effective legal representation,
however, they must be familiar with the client’s legal
rights under state and federal statutes and constitutions.
They must have a clear understanding of their professional
role and their unique duty to identify and pursue the
client’s legal interests and avoid functioning as a guardian
ad litem or therapist. They must be comfortable with the
language and concepts of the mental health “culture” and
be able to use them in communicating with mental health
professionals and the court consistent with the client’s
legal interest. By skillful and zealous representation they
must seek to empower the child client and to help fashion
for him or her a future filled with possibilities.
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client with attention and respect. If the person has no
guardian or legal representative, the lawyer often must act
as the de facto guardian. Even if the person does have a
legal representative, the lawyer should as far as possible
accord the represented person the status of client, partic-
ularly in maintaining communication.”

124. Id.

125. Model Rules of Prof. Conduct Rule 1.14(b)
cmt. 4 (citing Rule 1.2(d)).

126. See Stan Herr, Representation of Clients With Disabil-
ities: Issues of Ethics and Control, 17 N.Y.U. Rev. L. & Soc.
Change 609 (1989); Michael Perlin, Fatal Assumption: A
Critical Evaluation of the Role of Counsel in Mental Dis-
ability Cases, 16 J.L. & Hum. Behav. 37 (1992).

127. Model Code of Prof. Responsibility EC 7-12.

128. Johnstone & House, supra note 91, at § 15.10.

129. Id. See also Steven J. Schwartz et al., Protecting the
Rights and Enhancing the Dignity of People With Mental
Disabilities: Standards for Effective Legal Advocacy, 14 Rut-
gers L. Rev. 541, 570–71 (1983): “Consideration for the
clients mitigates in favor of representing their subjective
wishes. The primary deficit in their lives—the one that
renders their legal needs greater than those of others—is
the lack of self and community valuation. If advocates do
not listen to their clients, respect their views, and assist
them to achieve some measure of self-determination, it is
not clear who will.”

130. The recommendations of the Fordham Conference
were published at 64 Fordham L. Rev. (1996).

131. Standards Related to Counsel for Private Par-
ties (Institute of Judicial Admin.–American Bar Ass’n
Commission on Juvenile Justice 1979) (hereinafter
IJA–ABA Standards). See generally Jan C. Costello, Eth-
ical Issues in Representing Juvenile Clients: A Review of the
IJA–ABA Standards on Representing Private Parties, 10
N.M. L. Rev. 255 (1980).

132. For a discussion of the significance of “status offense”
and “delinquent act,” see discussion supra at text accom-
panying notes 40–42.

133. IJA–ABA Standards Standard 3.1(b)(ii)(b).

134. See id. Standard 3.1(b)(i).

135. Standard 3.3(d) permits disclosure of confidences
with the informed consent of the juvenile client or with-
out consent where such disclosure will not disadvantage
the juvenile, where it will further the juvenile’s interests,
and where the juvenile is incapable of considered judg-
ment.

136. IJA–ABA Standards Standard 3.1(b)(i). 

137. See id. Introduction, at 3, 8, and Standard 4.2 note,
at 99–101. The standards also rejected the adoption of a
neutral amicus curiae role whereby the attorney simply
presented the court with all relevant information con-
cerning the child client.

138. See id. Standard 3.1(b)(ii)(c)(1).

139. See id. Standard 3.1(b) note, at 81–82. 

140. Costello, supra note 131, at 274.

141. Id. at 267.

142. This is typically linked to a presumption that
younger children are not capable of criminal intent.

143. ABA Standards of Practice for Lawyers Who
Represent Children in Abuse and Neglect Cases
(1996). 

144. See id. Standard A-1.
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145. See id. Standard A-1 commentary.

146. See id. Standard H-5. The court should permit the
child to be represented by private counsel “if it determines
that this lawyer is the child’s independent choice” and
there is no conflict of interest. “The court should make it
clear that the person paying for the retained lawyer does
not have the right to direct the representation of the child
or to receive privileged information about the case from
the lawyer.”

147. See id. Standard B-1.

148. See id. Standard A-1 commentary. 

149. See id. Standard B-4.

150. Id. The commentary notes: “[T]he child may not
want to assume the responsibility of expressing a position
because of loyalty conflicts or the desire not to hurt one of
the other parties. The lawyer should clarify with the child
whether the child wants the lawyer to take a position or
remain silent with respect to that issue or wants the pref-
erence expressed only if the parent or the other party is
out of the room. The lawyer is then bound by the child’s
directive. The position taken by the lawyer should not
contradict or undermine other issues about which the
child had expressed a preference.”

151. See id. Standard B-5.

152. See id. Standard B-5 commentary.

153. Id.

154. See id. Standard B-3 commentary.

155. See id. Standard B-5 commentary.

156. See id. Standard B-1 commentary.

157. See id. Standard B-1(5).

158. See id. Standard B-4 commentary.

159. See id. Standard A-1 commentary. 

160. See id. Standard B-4 commentary.

161. See id. Standard A-1 commentary.

162. See id. Standard B-4(3).

163. See id. Standard B-3. 

164. See id. Standard B-3 commentary.

165. See id. Standard B-4 commentary. 

166. Id.

167. Cal. Welf. & Inst. Code § 317(c) (West Supp.
1999).

168. See id. § 317(e). Compare Bus. & Prof. Code §
6068(e) (attorney shall maintain inviolate the confidences
of the client) and Zador Corp v. Kwan, 37 Cal. Rptr. 2d

754 (Cal. 1995) (attorney must not assume a position
that is inconsistent with the interests of the client).

169. ABA Standards of Practice for Lawyers Who
Represent Children in Abuse and Neglect Cases
Standard B-1(7) (1996). 

170. See id. Standard B-1(7) requires the attorney to
“[i]dentify appropriate family and professional resources
for the child.” The commentary provides: “The lawyer
can also identify family members, friends, neighbors, or
teachers with whom the child feels it is important to main-
tain contact.…” (Italics added.) 

171. See id. Standard C-5. These services may include, but
should not be limited to: (1) Special education and relat-
ed services; (2) Supplemental security income (SSI) to
help support needed services; (3) Therapeutic foster or
group home care; and (4) Residential/in-patient and out-
patient psychiatric treatment.

172. See id. Standard D-12 provides: “The child’s attorney
may request the court for authority to pursue issues on
behalf of the child in other matters, including SSI and other
public benefits, school/education issues, especially for a
child with disabilities, and mental health proceedings.”

173. Recommendations of the Conference on Ethical Issues in
the Legal Representation of Children, 64 Fordham L. Rev.
1301 (1996) (hereinafter “Recommendations”).

174. The Recommendations, id. at 1314 and 1352, advo-
cate that further study should be given to the question of
whether Model Rules of Professional Conduct Rule 1.14
adequately addresses the representation of children:
“[C]onsideration might be given to amending Model
Rule 1.14 to delete the term ‘minority’ and to adopting a
separate Model Rule to address the representation of chil-
dren, which would reflect the Recommendations.”

175. Green & Dohrn, supra note 96, at 1293. 

176. Recommendations, supra note 173, at 1301. Further,
“[l]aws that require lawyers serving on behalf of children
to assume responsibilities inconsistent with those of a
lawyer for the child as the client should be eliminated.”
Id. at 1302.

177. Id.

178. Recommendations, supra note 173, at 1312. The
Recommendations use the phrase “reasoned choice” to
describe a competent child client’s decision. They prefer
this to the IJA–ABA term “considered judgment.” 

179. Id. at 1330 (Report of Working Group on Allocation
of Decision-Making). 

180. Id. at 1312. 
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181. Id.

182. “When capacity becomes an issue the lawyer should
consider the following factors for assessing capacity:
a. Child’s developmental stage

i. Cognitive ability
ii. Socialization
iii. Emotional development

b. Child’s expression of a relevant position
i. Ability to communicate with lawyer
ii. Ability to articulate reasons

c. Child’s individual decision-making process
i. Influence-Coercion-Exploitation
ii. Conformity
iii. Variability and consistency

d. Child’s ability to understand consequences
i. Risk of harm
ii. Finality of decision.”

Recommendations, supra note 173, at 1313.

183. Id. at 1309.

184. Id. at 1329 (Report of Working Group on Allocation
of Decision-Making). For detailed recommendations on
training and education of child advocates, see id. at
1364–65.

185. Id. at 1341. This admonition may be of particular
relevance to a lawyer representing a child in mental dis-
ability proceedings.

186. Id. at 1339 (Report of Working Group on Deter-
mining the Child’s Capacity to Make Decisions). With-
out such a presumption, “any guidelines risk becoming a
test that child clients must pass before they can obtain the
same form of representation that is available to adults.” Id.

187. Recommendations, supra note 173, at 1343.

188. Id. at 1344. 

189. Id. at 1313.

190. Id. at 1344 (“how a child arrived at a decision …
goes to the heart of whether a child has capacity”).

191. Id. at 1345.

192. Id. at 1344. 

193. Id. at 1345. 

194. Id. at 1330. 

195. Id.

196. Recommendations, supra note 173, at 1312 (Part V.
Determining Whether a Verbal Child Is Capable of
Directing the Representation).

197. Id. at 1342.

198. Id. at 1335.

199. Id. 

200. Id.

201. Recommendations, supra note 173, at 1309.

202. Id. at 1332–33. If the attorney acts as the GAL, there
is a “problem of nonaccountability; … [t]he child’s GAL
is not accountable to anyone because the client cannot
formulate or express a position…. [T]he GAL [might]
make a premature and largely subjective decision about
the child’s best interest.” Thus the recommendations
“would prohibit an attorney from serving the dual func-
tion of GAL and attorney in the representation of a pre-
verbal child.” Id.

203. Recommendations, supra note 173, at 1309.

204. Id. at 1310.

205. Id. 

206. The phrase “the child in context” is associated with
Professor Jean Koh Peters, who contributed a chapter
from her book of the same name to the Fordham Sympo-
sium. See Jean Koh Peters, The Roles and Content of Best
Interests in Client-Directed Lawyering for Children in Child
Protective Proceedings, 64 Fordham L. Rev. 1505 (1996).

207. Recommendations, supra note 173, at 1310 (Rec-
ommendation IV.B.3.b). 

208. Id. at 1309.

209. Id. at 1310.

210. Id. at 1311. 

211. Id. 

212. Recommendations, supra note 173, at 1310. 

213. Id. at 1332–33 (Part IV. Decision-Making for the
Preverbal Child).

214. Id. at 1320.

215. See, e.g., Robert Isaac & Samuel Brakel, Subverting
Good Intentions: A Brief History of Mental Health Law
‘Reform,’ 2 Cornell J.L. & Pub. Pol’y 89 (1992).

216. See John Ensminger & Thomas Liguori, The Thera-
peutic Significance of the Civil Commitment Hearing: An
Unexplored Potential, 6 J. Psychiatry & L. 5 (1978);
Thomas Tyler, The Psychological Consequences of Judicial
Procedures: Implications for Civil Commitment Hearings,
46 SMU L. Rev. 433 (1992).

217. David Wexler & Bruce Winick, Therapeutic
Jurisprudence as a New Approach to Mental Health Law
Policy Analysis and Research, 45 U. Miami L. Rev. 979
(1991). See also Charles W. Lidz, Coercion in Psychiatric
Care: What Have We Learned From Research? 26 J. Am.
Acad. Psychiatry & L. 631 (1998). 

N O T E S



128 J O U R N A L  O F  T H E  C E N T E R  F O R  C H I L D R E N  A N D  T H E  C O U RT S ❖ 1 9 9 9

218. Warren, supra note 98, at 154.

219. Bruce J. Winick, The Right to Refuse Mental
Health Treatment 327–28 (1997) (respecting a right to
refuse treatment both promotes the patient’s autonomy
and enhances the likelihood of a positive treatment out-
come).

220. Tyler, supra note 216, at 443.

221. The IJA–ABA Standards, supra note 131, Standard
7.5, cmt. at 144–45 (suggesting that involving the juve-
nile client in planning the disposition may motivate him
or her to comply with the eventual court order): “This
Standard emphasizes the importance of a professional
demeanor in relationships with parents and court person-
nel as well as the juvenile client, suggesting that such
behavior will increase client confidence in the justice
process. Standard 9.5, referring to counseling after dispo-
sition, requires the attorney to ‘urge upon the client the
need for accepting and cooperating with the dispositional
order,’ even where the order is to be appealed. As part of
that counseling role, it might be helpful for the attorney
to remind the client of the attorney’s own obligation,
under Standard 7.4, to comply with all rules, orders, and
decisions of the court. A distrustful juvenile client, who
believes that the attorney is simply one of many adults
with authority to make decisions concerning his or her
placement or care may develop increased confidence upon
learning the extent to which counsel is bound by, and
attempts skillfully to utilize, the procedures and powers of
the court.” Costello, supra note 131, at 271 n.53. 

222. See Weinberg, supra note 84.

223. ABA Standards of Practice for Lawyers Who
Represent children in Abuse and Neglect Cases
Standard D-6. Significantly, the standard provides: “Ulti-
mately, the child’s attorney is bound by the client’s direc-
tion concerning testifying.”

224. Recommendations, supra note 173, at 1332–33.

225. Standard 2.10 of Standards for Attorneys and
Guardians ad Litem, supra note 2, provides: “When the
client’s decision-making ability is affected by emotional
problems … an attorney should recommend counseling or
treatment.” The Comment further provides: “[An angry
client may demand] a course of action that will escalate
costs, prolong litigation, irritate the judge and raise the ani-
mosity level—but a course entirely within his or her legal
rights. Even though the ultimate decision must be that of
the client, before accepting a clearly detrimental decision,
the attorney should attempt to dissuade the client and, if
that fails, urge the client to counsel with others who

might have a stabilizing influence: family, friends, thera-
pists, doctor or clergyman .…”

226. Id.; Standard 2.27 provides: ”An attorney should
refuse to assist in vindictive conduct toward a spouse or
third person and should not do anything to increase the
emotional level of the dispute. Comment: … [T]he attor-
ney should attempt to convince the client to work toward
family harmony or the interests of the children. Conduct
in the interests of the children or family will almost always
be in the client’s long term best interests.”

227. Model Code of Prof. Responsibility EC 7-10:
“The duty of a lawyer to represent his client with zeal does
not militate against his concurrent obligation to treat with
consideration all persons involved in the legal process and
to avoid the infliction of needless harm.”

228. IJA–ABA Standards, supra note 131, at Standard 1.4. 

229. “To the extent that it is consistent with the attorney’s
primary task of protecting the client’s rights, the attorney
may and even should utilize those features of the juvenile
justice system which reflect its arguably nonpenal, benev-
olent orientation. Thus conferences with court social
workers and probation officers, exploration of diversion
programs, referral for social, psychological, psychiatric or
other services, may all be appropriately pursued where
attorney and client agree they may benefit the client.
[Stds. 1.4, 4.3., 5.2, 6.2].” Costello, supra note 131, at 268.

230. See Behnke & Saks, supra note 4, at 979: “When …
definitions of ‘therapeutic’ diverge, therapeutic jurispru-
dence must offer some way of determining who will be
the arbiter of what lies in the patient’s best therapeutic
interests.”

231. For an excellent article on client empowerment, 
see Katherine Hunt Federle, The Ethics of Empowerment:
Rethinking the Role of Lawyers in Interviewing and Coun-
seling the Child Client, 64 Fordham L. Rev. 1655 (1996).

232. It is likely therapeutic to involve family members in
the legal representation to the extent this is consistent
with the expressed wishes of a competent client or a ver-
bal but impaired client or with the clearly identified legal
interests of a preverbal client. However, the lawyer should
explain to the parents the lawyer’s role and the limits of
confidential communication. 

233. This is especially important with a child client who
may become more competent and less impaired as he or
she grows older, even if the client still has a mental dis-
ability. 

234. Costello, supra note 94, at 35.
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235. The U.S. Supreme Court has consistently found that
statutory criteria for civil commitment as “mentally ill and
dangerous” have been satisfied by a previous proceeding
that found a link between mental disability and violation
of law. Jones v. U.S., 463 U.S. 354 (1983) (upholding
automatic commitment of persons found not guilty by
reason of insanity even where charge involved nonviolent
property crime); Hendricks v. Kansas, 521 U.S. 346 (1997)
(upholding sexual predator commitment law where com-
mitted person had mental disability and had been found
guilty of sexual crimes).

236. For a discussion of the differences between these two
cultures, see Costello, supra note 94, at 17–19.

237. See Peters, supra note 206, at 1516–17 (lawyer
should explain role to other professionals and show
understanding of their best-interest orientation).

238. Id. at 1515 (lawyer should translate proposal into
“best-interest” language if that is what court wants, even
if actual legal issue is framed differently).

239. Cal. Welf. & Inst. Code § 5600.1 (West 1998).

240. See supra note 118, describing the DSM-IV.

241. See Jan Costello, Representing the Medicated Client, 7
Mental Disability L. Rep. 55 (1983); Kathi Grasso,
Children and Psychotropic Drugs: What’s an Attorney to Do?,
16 A.B.A. Child L. Prac. 49 (1997).
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